MOT SO PHAP LY CAN QUAN TAM TRONG AP
DUNG PHAP LUAT VE CAC BIEN PHAP BDNVDS,
VAY TAI SAN VA BOI THUONG THIET HAI

Nguyén Hong Hai
Vu Phap luat dan su - kinh té, Bo Tu phdp
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Mot so luu ¥ khi 4p dung phap luat:
BLDS chi la chuan muc phap 1y, chu thé cé thé lua chon g xr khéc;
“Nguotr”: The nhan (ca nhdn) va Phap nhan
Dieu cam: Vo hieu tuyet doi;
G161 han quyén: chi khong hieu luc noi dung bi gioi han (Vi du: Phan ldi sudt viot
qud quy dinh)
Chu thé “co th“”’ th‘ing khuyén khich, can nhdc khi thue hién quyén;
Chu thé “cé quyen Khuyén khich dp dung;
Tru truong hop luat hoac phap luat c6 quy dinh khac: Can nhac cdac quan hée dac thu,
giol han quyeéen,
Chu thé cé quyen/nghla vU... ma c6 “trir truong hop thda thuan khac”: Khuyén khich
[wa chon wng xur phut hop voi chii thé;

Chu thé c6é quyen/ngh1a vu... ma khong ¢6 “tru truong hop co thoa thuan khac™ neu
phaz la dieu cam, gidi han quyén -> khong khuyén khich, can nhdc khi lwa chon khdc

vo'i quy dinh cua BLDS.

Nguyen Hong Hai



@ Ap dung phap luit dan sw

1. BLDS la luat chung;

2. Uutién ap dung luat diéu chinh quan hé dan sw dac thu (tin dung, ngan hang,
chirng khoan...);

3. Khdng co quy dinh cua phap luat.

Quan hé giira BLDS va Luat khac Khong cé quy dinh phap luat
BLDS quy dinh chung + Luat khac quy + Luat khac khéng cé quy dinh => AD
dinh quan hé dac thu: BLDS
= Phdi tuén thd nguyén tdc co bén cua + PL khéng quy dinh: Thoa thuan => Tuong
PLDS tw PL => T4p quan => Nguyén tac co ban,
an |é, |& céng bang.

— Xung dét quy dinh?

Nguyen Hong Hai



CAC BIEN PHAP BAO PAM THUC HIEN NGHIA VU

Nhhai — 12/2018



Hé thong quy dinh phap luit vé biao dam nghia vu:

BLDS Ia luat chung + Van ban ciia Chinh phu huéng dan thi hanh;

Phép luat diéu chinh céc linh vuc cu thé (chimg khodn, cdc cong cu chuyén
nhuong, cac td chire tin dung, xur 1y no xau, dat dai, nha &, dau tu, hang hai,
hang khong,...). Quy dinh ciia BLDS dugc dp dung néu phap luat chuyén nganh
khong c6 quy dinh.

Phdp luat vé diang ky bién phéap bao dam

Phdp luat vé thu tuc giai quyét tranh clz‘ép (hoa giai, trong tai, toa an, thi1 hanh

an dan su).

Nguyen Hong Hat



VAN BAN AP DUNG

BLDS 2015
ND 163/2006/ND-CP (SUA POI TAI NP 11/2012) VE GDBDP

ND 102/2017/NDP-CP VE PANG KY BIEN PHAP BAO PAM

THONG TU LT 09/2016/TTLT-BO TU PHAP-BTNMT VE PANG KY THE CHAP QSDD, TS GAN LIEN VOI
DAT

BO LUAT HANG HAI

LUAT PAT PAI

LUAT NHA O

LUAT HANG KHONG DAN DUNG

LUAT LAM NGHIEP

LUAT CONG CU CHUYEN NHUONG

LUAT CHUNG KHOAN

HUONG DAN HOAC AN LE CO LIEN QUAN CUA TANDTC



Quy dinh chung

§ uycn 50'
hiru va guyen

khac do1 voi

tai san
Bao dam nghia vu -

NEhiad%g:l va »
Chiu anh hu:()’ng bo1 ca ly

thuyét vat quyén va trdi quyén

Ap dung phi
buto 1

luat co6 yéu to
nwéc ngoai
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Bén nhan
BD

Chu thé
BAO DAM
NGHIA VU

Bén bao =)

dam

Bén dwoc
bao dam

Nguyen Hong Hat



GIAO DICH BAO PAM BIEN PHAP BAO BPAM

- Théa thudn vé bao dam nghia vu - Bién phap bén nhan bao dam dwoc ap
dung trong trwedng hop nghia vu dwgc bao
dam bi vi pham

- Hiéu Iwc theo quy dinh chung vé GDDS & - X&c lap theo GDBD hodc luét dinh

phu thudc hiéu lwc cua giao dich dwoc bao

dam

- Chi ¢6 hiéu lwc gitra hai bén trong giao - Co hiéu lwc doi khang véi ngudi thr ba;
dich

- Tranh chap hop dong - Tranh chap vé quyéen doi véi tai sadn bao
dam hoac viéc thwc hién nghia vu cua bén
bao lanh

Nguyen Hong Hai



Bang TS
THEO THOA
THUAN

Khéng bang

ONVDS TS (Bao lanh,
(9 bién phap) i &Py

Nguyen Hong Hai



GIAO TAI SAN
- Dat coc, ky
THOA THUAN cuwoc, ky quy
= TAI SAN

M

KHONG GIAO Thé chap, Bao
TAI SAN Ivru QSH

Nguyen Hong Hai



() TACH BACH 3 THO'T DIEM PHAP LY

Th&i diém c6 hiéu lwe
(Giao dich cam cd, thé
chap...)
Th&i diem chuyén giao tai san
(B&n nhan bao dam nam gil,
hodc chi phdi dwoc TSBD)

Th&i diem phat sinh hiéu
lwec cong khai

(Xac lap quyen truy doi hoac
wu tién doi véi TSBD)

Nguyen Hong Hai



CAM CO

BLDS 2005

BLDS 2015

Dieu 328. Hiéu lyc cla
cam co tal san
Cam co tai san cd hiéu
lwc ké tr thdi diém chuyén
gilao tai san cho bén nhan
cam co.

DPieu 310. Hiéu lwc cta cam cod tai san (stra doi)
1. Hop déng cam cé tai san co hiéu luc tr thoi
diem giao két, trir trvong hop co6 thoa thuan khac

hoac luat co quy dinh khac.

2. Cam c0 tai san cé hiéu luc (1’0| khang voi nguoi
thuy ba ké tlr tho' diém bén nhan cam co nam gilr tai

san cam CO.

Truwdng hop bat ddng san la doi twong clia cadm ¢
theo quy dinh cla luét thi viéc cam cd bat dong san
cd hiéu lwc ddi khang voi ngudi thir ba ké tir thoi

diém dang ky.

Nguyen Hong Hat



THE CHAP

BLDS 2005 BLDS 2015

Khéng quy dinh Pieu 319. Hiéu Iyc clha thé chap tai
san (bd sung)

1. Hop dong thé chap tai san cé hiéu
lwe tir thoi diém giao két, trir trwdng
hop cdé thda thuan khac hoac luat co
quy dinh khac.

2. Thé chap tai san phat sinh hiéu
lwe doi khang v&i nguwdi thee ba ké tw
théi diém dang ky.

Nguyen Hong Hat



BAO LUU QUYEN SO HU'U

BLDS 2005

BLDS 2015

Piéu 461. Mua tra cham, tra dan

1. C4c bén c6 thé thod thuan vé viéc bén mua
tra cham hodc tra dan tién mua trong mot thot
han sau khi nhan vat mua; bén ban duoc bao
lru quyén s& hiru cua minh doi voi vat ban cho
dén khi bén mua tra du tién, trir trudng hop cé
thoa thuan khac.

2. Hop dong mua tra cham hodc tra dan phai
duoc lap thanh vin ban. Bén mua c¢6 quyén sir
dung vat mua tra cham, tra dan va phai chiu ria
ro trong tho1 gian sur dung, tru truong hop co
thoa thuan khac.

Piéu 331. Bio lwu quyén sé hiru (sira doi)

1. Trong hop dong mua bdn, quyén sé hiru
tai san cé thé dwoc bén bdn bdo luu cho dén
khi nghia vu thanh toan dwoc thuc hién déy
du.

2. Bao luu quyén so hitu phai dwoc lap
thanh van ban rieng hodc dwoc ghi trong hop
dong mua bdn.

3. Bao luu quyén so” hiru phat sinh hiéu luc
doi khdng véi ngwoi thir ba ké tir thoi diém
dang ky.




CHUYEN GIAO TAI SAN

Giao tai san = Giao thyc t¢ tai san cho chii thé. Vi du: Giao tai sin
bao dam de xw ly quy dinh tai D.301
Chuyén giao = Giao vé mdt phdp Iy hodc giao thuwc té tai sdn.
P.161.1: Thoi diém tai san duoc chuyél} giao 12 thoi diém bén c6 quyén
hoac nguo1 dai1 dién hop phap cua ho chiém hiru tai san.
P.179.1: Chiém hiru la viéc chu thé nam gluz chi phoi tai sdn mot cich
truc tiep hodc gidn tiép nhu chu thé c6 quyén doi vai tai san.

Chuyén giao tai san bao gom ca
> treong hop Ngan hang nhan the
chap tai san

Nguyen Hong Hai



HIEU LUC POI KHANG (P.297, D.310)

1. Bién phap bao dam phat sinh hiéu lwc doi khang véi ngudi thir ba tir khi
dang ky bién phap bao dam hoac bén nhan bado dam nam gitr hodc chiém
gitr tai san bao dam.

2. Khi bién phap bao dam phat sinh hiéu lwc doi khang v&i ngudi thir ba thi
bén nhan bao dam dwoc quyén truy doi tai san bao dam va dwoc quyén
thanh toéan theo quy dinh tai Bieu 308 BLDS va luat khac co lién quan.

3. Trwong hop bat déng san la doi twong cia cam co theo quy dinh cua luét thi
viéc cam co bat déng san co hiéu lwc doi khang véi nguwdi thir ba ké tir théi diém
dang ky.




PANG KY BIEN PHAP BAO PAM

1. Bién phap bao dam dwoc dang ky theo thoa thuan hoac theo quy dinh cua
luat.

Viéc dang ky 1a diéu kién dé giao dich bao dam cé hiéu lwc chi trong trudng
hop luat co quy dinh = C6 nén dang ky theo yéu cau khéng?

2. Trwdng hop duwoc dang ky thi bién phap bao dam phat sinh hiéu lwc doi
khang v&i ngudi thir ba ké tir thoi diém dang ky = C6 nén dang ky theo yéu
cau khéng?

3. Viéc dang ky bién phap bao dam dwoc thuc hién theo quy dinh cua phap luat

vé dang ky bién phap bao dam.




THU TU UU TIEN THANH TOAN (P.308)

1. Khi mot tai sdn dwoc dung dé bao dam thwc hién nhiéu nghia vu thi th& ty wu tién thanh toan
gilra cac bén cung nhan bao dam dwoc xac dinh nhw sau:

a) Trwdng hop cac bién phap bao dam déu phat sinh hiéu lwc doi khang véi ngudi thir ba thi tha
tw thanh toan dwoc xac dinh theo thi tw xac lap hiéu lwc d6i khang;

b) Trwdng hop cd bién phap bao ddm phéat sinh hiéu luwc ddi khang v&i nguodi thir ba va cé bién
phap bao dam khéng phat sinh hiéu lwc dbi khang véi ngudi thir ba thi nghia vu c6 bién phap bao
dam cé hiéu lwc doi khang véi ngudi thir ba dwoc thanh toan trwdc;

c) Trwdng hop cac bién phap bao dam déu khoéng phat sinh hiéu Iwc doi khang v&i ngudi thr ba
thi thr tw thanh toan dwoc xac dinh theo thir tw xac lap bién phap bao dam.

2. Thir tw wu tién thanh toan quy dinh tai khodn 1 Diéu nay c6 thé thay dbi, néu cac bén cung nhan
bdo dam cé thda thuan thay doi thir tw wu tién thanh toan cho nhau. Bén thé quyén wu tién thanh
toan chi dwoc wu tién thanh todn trong pham vi bdo dadm ctia b&n ma minh thé quyén.




NGHIA VU PUQC BAO PAM

1. C6 thé: Nghia vu hién tai, nghia vu trong turong lai hoac nghia vu c6
dieu kién.

2. Pham vi nghia vu dugc bao dam theo thoa thuan. Khong c6 thoa
thuan = toan by =» C6 nén thoa thuan khong?



BAO PAM NGHIA VU THUC HIEN TRONG TUONG LAI

BLDS 2005 BLDS 2015 (D.294)

Khéng quy dinh 1. Trrrong hop bao dam thuwc hién nghia vu
trong twong lai, cdc bén c6 quyén théa thun cu
thé vé pham vi nghia vu duoc bdo dam va thoi
han thwec hién nghia vu duwoc bao dam, trir trirong
hop phap luat co quy dinh khac.

2. Khi nghia vu trong twong lai dwoc hinh
thanh, cac bén khong phai xac lap lai bién
phap bao dam doéi véi nghia vu dé.

(1) Cdc bén s€ xac dinh va xac nhian thoi diém hinh thanh nghia vu trong twong lai bang
phwong thirc nao? Thoa thudn vé hinh thirc xdc nhdn nay cé phdi ghi nhan trong hop dong
bdo ddm ban dau khong?

(ii) Thoi han thuc hién nghia vu dwoc bdo dam dwec tinh tir thoi diém nao, khi xdc ldp bién
phdp bdo dim hay khi nghia vu trong twong lai dwoc hinh thanh? Néu tinh tir thoi diém
hinh thanh nghia vu trong twong lai (chwa xdc dinh trude) thi c¢é anh hwong bat loi dén
quyén loi ciia bén nhédn bao dam hay khéng?



TAI SAN BAO PAM

Bat dong san va déng san

Tai san bao dam phai thuéc quyén s& hitu clia bén bao dam (nén hiéu thé
nao???), trir trwo'ng ho'p cam giir tai san, bao lvu quyén so hiru

Tai san bao dam cé thé dwo'c mé ta chung, nhung phai xac dinh duoc.

Tai san bao dam cé thé |a tai san hién c6 hodc tai san hinh thanh trong tuong
ai.

Gid tri cha tai san bao ddm cé thé 1én hon, bang hodc nhd hon gid tri nghia vu
duwoc bao dam.

Truong hop sé tién cé duoc tir viéc xw ly tai san cam coé, thé chdp sau khi
thanh todn chi phi béo quan, thu gi¥ va xu ly tai san cam cé, thé chap nho hon
gid tri nghia vu dwegc bdo dam thi phdn nghia vu chuwa dwoc thanh todn duoc
xdc dinh la nghia vu khéng cé bao dam, trir trwong hop cdc bén cé thoa thudn
bé sung tai san bao dam. Bén nhén bao dam cé quyén yéu cau bén cé nghia
vu duoc bao dam phai thuc hién phan nghia vu chua duoc thanh toan.



MOT TAI SAN BAO PAM NHIEU NGHIA VU

Diéu kién vé gia tri TSBD theo thoéa thuan hoac phap
luat quy dinh

Bén bdo dam phai théng bdo bang van ban cho bén
nhan bao dam sau

Ap dung nguyén tac cung dén han thyc hién nghia vu

Theo th& tv wu tién thanh toan



TAI SAN THE CHAP LA QUYEN SU DUNG DAT, TAI SAN GAN LIEN VOI PAT

Thé chap quyén st dung dat ma khong thé chap tai san
gan lién véi dat
Thé chap tai san gan lién va&i dat ma khéng thé chap
quyén st dung dat
Khong co thoa thuan: vat phu = tai san bao dam
Tach bach giita cac chu s& hitu, chu thé cé quyén
khdc doi va&i tai san; gilta quyén doi vdi tai san thé
chdp vdi quyén déi védi tai san gan lién vadi tai san thé
chap



BAO PAM THUC HIEN NGHIA VU CHO NGUOI KHAC

Bdo dam doi nhén = bdo lanh: thuc hién thay nghia vu tra tién;

Bdo dam bang tai san (doi vdt) = thé chap, cam cé...: (1) Dung tai san dé bao dam nghia vu cua

nguo1 cO nghia vu; (2) Dung tai san dé bao dam thuc hién nghia vu bao 1anh cua minh.

1. Céc bén c6 thé thoa thuan siz dung bién phdp bao dam bang tai san dé bao dam thuc hién
nghia vu bao lanh.

Truong hop nghia vy dugc bao lanh la nghia vu phat sinh trong tuong lai thi pham v1 bao
lanh khong bao gom nghia vu phat sinh sau khi ngudi bao 1anh chét hoic phap nhan bao 1anh
cham dut ton tai.

Truong hop bén dugc bao lanh khong thuc hién hoac thuc hién khong dung nghia vu cua
minh thi bén nhén bao 1dnh c6 quyén yéu cau bén bao lanh phai thuc hién nghia vu bao 1anh,
trir truong hop cac bén cd thoa thuin bén bao 1anh chi phai thuc hién nghia vu thay cho bén
dugc bao 1anh trong truong hop bén dugc bao 1anh khong co kha nang thuc hién nghia vu.



CAC TRUONG HOP XU LY TAI SAN BAO PAM

1. Dén han thwc hién nghia vu dwoc bao ddm ma bén cé
nghta vu khong thwc hien hoac thwc hien khong dung nghia
VU.

2. Bén co6 nghta vu phai thwe hién nghia vu dwoc bao dam
trwde thdi han do vi pham nghia vu theo thoa thuan hoac
theo quy dinh cua luat.

3. Trrong hop khac do cac bén thoa thuan hoac luat cé
quy dinh.



XU LY TAI SAN CAM CO, THE CHAP

* BEn nhan bao dam phai théng bao bang van ban trong mét thoi han hop ly cho bén
bao dam va cac bén cung nhan bao dam khac;

» TSBD ¢6 nguy co’ bi hw hdng dan dén bi gidam sut gia tri hodc mat toan bd gia tri thi bén
Thong bag nhan bao dam co quyén x& ly ngay.

* Ngwoi dang gitr TSBD ¢6 nghia vu giao TSBD cho bén nhan bao dam dé X ly
* Yéu cau Toa an giai quyét (Thu tuc rut gon — NQ cua QH vé xtr ly ner xau), troe tredng
Giao TSBE hop luat lién quan co quy dinh khac; Thu gitr (NQ cua QH vé xw ly no’ xau)???

* Thoa thuan

» Pau gid, trir Luat lién quan quy dinh khac.

Phuwong
thire xur ly




HOP PONG VAY TAI SAN

Nhhai— 12/2018



XAC PINH CHU THE TRONG HQOP PONG VAY

Can tach biét gitra (1) Chu thé giao dich, (2) Dién
tham gia giao dich va (3) Cha thé kinh doanh

Nguyen Hong Hat



CHU THE hop dong vay

Doc lap vé tai san khi tham gia QHDS; n ,
- CA NHAN (THE NHAN) + PHAP
NHAN

Co nang lwc to tung

Tw chiu trach nhiém dan sw

Nguyen Hong Hat



CHU THE KINH DOANH CHU THE HOP BDONG VAY

Cong ty (Phap nhan): Chi nhanh, van  Cbéng ty (Phap nhan)
phong dai dién

Doanh nghiép tw nhan Chu doanh nghiép tw nhan
HO kinh doanh Chu ho kinh doanh + thanh vién cua

ho kinh doanh

Loai + muc dich von vay Quyén - Nghia vu + Trach nhiém

Nguyen Hong Hai



XAC DPINH CAC LOAI HINH VAY

Vay phi tin dung

Vay tin dung

Vay theo dién chinh sach xa hoi

Vay tién

Vay bang vat
=» Xac dinh diéu kién vé chu thé, 13i suat, phuong
thirc thyc hién nghia vu....

Nguyen Hong Hai



THOI PIEM GIAO KET + THOI PIEM HOP DPONG VAY
CO HIEU LUC

Thoi diém giao két hop dong bang vin ban 1a thoi diém bén sau cung ky
vao vin ban hay bang hinh thirc chdp nhdn khdc dwoc thé hién trén van ban.

Thoi diém hop dong c6 hiéu lwe:

Hop dong duoc giao két hop phdp c6 hiéu luc tir thoi diém giao két, tru
trueong hop co thoa thuan khac hoac ludt lien quan c6 quy dinh khac.

Tu thoi diém hop dong c6 hiéu luc, ciac bén phai thuc hién quyén va
nghia vu do1 vo1 nhau theo cam két. Hop dong chi c6 thé b1 sira do1 hoac huy bo
theo thoa thuan cua cac bén hoac theo quy dinh cua phap luat.

Nguyen Hong Hai



PKHL CUA GDDS - BLDS 2005

PKHL CUA GDDS - BLDS 2015

Diéu 122. Diéu kién co hiéu lwc cua giao dich dan
s

1. Giao dich dan sw c6 hiéu lwc khi c6 da cac diéu
kién sau day:

a) Nguwoi tham gia giao dich ¢c6 nang lwc hanh vi dan
SWY;

b) Muc dich va ndi dung cua giao dich khong vi
pham diéu cam cla phéap luat, khéng trai dao dirc xa
hol;

c) Nguw¢i tham gia giao dich hoan toan tw nguyén.

2. Hinh th&rc giao dich dan sw 1a diéu kién co hiéu
lwc cua giao dich trong trwdng hop phap luat co quy
dinh.

Dieu 282. Poi tworng cua nghia vu dan sw

1...

2...

3. Chi nhirng tai san cé thé giao dich dwoc, nhirng
cdng viéc cbd thé thwc hién dwoc ma phap luat khong
cam, khdng trai dao dirc xa hdi mai 1a doi twong cla

|l AR TAa viil AAn ci1 e

Diéu 117. Piéu kién co hiéu lwc cua giao
dich dan sw 1. Giao dich dan su co hiéu luc
khi cé da cac diéu kién sau day:

a) Chu thé c6 nang Ilwc phap luat dan
sw, nang lwc hanh vi dan sw phu hop véi
giao dich dan sw dwocc xac lap;

b) Cha thé tham gia giao dich dédn sw
hoan toan tw nguyén;

¢) Muc dich va ndi dung cua giao dich dan
sw khéng vi pham diéu cam cla luat, khéng
trai dao durc xa hoi.

2. Hinh th&rc cda giao dich dan sw la diéu
ki€n cd hiéu lwc cua giao dich dan sw trong
tredng hop luat co quy dinh.




Piéu kién cé hiéu lwc: NLPLDS, NLHVDS phu hop, diéu cdm cua ludt (phap
lud@t?), muc dich giao dich, hinh thic cua giao dich???

Vi du: + Chu thé la nguoi dai dién hay nguoi dugc dai dién?

+ Hinh thuc phédi quy dinh & véan béan LUAT. Luu y: mét sé vén dé dé nhém lan vé
hinh thic: HDTD cé hop déng theo mau, diéu kién giao dich chung nhung khéng
céng khai => c6 rang budc khdch hang khéng? Vian ban sta doi, bé sung hop
déng phai cé hinh thic pht hop véi Hop dong dugc stra déi = tén van ban “Thoa
thugn stra déi, bé sung” hay “Hop dong sura doi, bé sung”? Tén cua hep doéng la
muwon nhwng bén trong lai mang néi dung vay hodc nguoc lai?

+ Phdp luGt khéng cd quy dinh hay quy dinh khéng ré rang thi cé duoc xdc lgp
giao dich khéng = D.2, khoan 1.c D.117 BLDS



GL&O0 KET HOP DONG VAY TA]
Bén duorc dé nghi giao két : Bén dugc xac dinh HOSCCORECHUNE:

5-D.429)

Théng tin trong giao két: Phai cung cap théng tin c6 anh hudng dén chap nhan giao

két hop
[0 thong

dong trach nhiém bao mat thong tin. C4c bén trong hop dong khong dugc tiét
tin vé do1 song riéng tu, bi mat ca nhan, bi mat gia dinh cua nhau ma minh da biét

duoc trong qud trinh xdc 1ap, thuc hién hop dong, trir truong hop cé théa thuan khac (k4

D.38).

Huay bé dé nghi giao két: Bén dé nghi cé thé huy bd dé nghi néu da néu ré quyén nay
trong dé nghi va bén dugc dé nghi nhan duwoc thong bdo vé viéc hiay bd dé nghi
trwdc khi ngudi nay giri théng bao chap nhan dé nghi giao két hgp doéng.

Chép nhén dé nghj giao két: Sy im lang cua bén dugc dé nghi khong dugc coi la

chap nha

quen. Vie

an dé nghi giao két hgp dong, trir trwdng hgp céd théa thuan hodc theo théi
éc chap nhan dé nghi la can cir dé cham dut dé nghj giao két hgp dong.



Giai thich hgp déng VAY:

Khi hop d6ng cé diéu khoan khéng ré rang thi viéc giai thich diéu khoan d6 khéng chi dwa vao ngén tir
cua hgp déng ma con phai can clr vao y chi cua cac bén duoc thé hién trong toan bé qud trinh truorc,
tai thoi diém xdc Idp, thwc hién hop dong.

Trwong hop bén soan thao dua vao hgp dong ndi dung bat loi cho bén kia thi khi giai thich hop déng
phai theo hudng cé lgi cho bén kia.

Hop déng theo mau, diéu kién giao djch chung

Phai duoc cénilghai dé bén duoc dé n‘ghi biét hodc phai biét néi dung hgp dong hodc diéu kién giao
dich. Trinh ty, thé thirc cong khai hgp dong theo mau thuc hién theo quy dinh cda phap luat.

Diéu kién giao dich chung la nhitng diéu khodn én dinh do mét bén céng bé dé dp dung chung cho bén
duoc dé nghi %‘iao két hop dong; néu bén duoc dé nghi chap nhan giao két hgp dong thi coi nhu chap
nhan cac diéu khoan nay.

Phai bdo dam su binh dang gitra cdc bén. Truong hop digu kién Eiao dich chung cé quy dinh vé mién
trdch nhiém cua bén dua ra diéu kién giao dich chung, tang trach nhiém hoadc loai boé quyén lgi chinh
dang cua bén kia thi quy dinh nay khéng c6 hiéu luc, trv treong hop co thoa thuan khac.



Tién
Vat
=>» Vay bang vang, kim khi quy, da quy?

Nguyen Hong Hai



LA&I SUAT
Ldi suat: Theo thoa thuan + [ai suat gidi han xac dinh theo L&i suat co dinh (BLDS),

trir luat lién quan quy dinh khac (tin dung, vay vang, ngoai té...)

L3i suat gidi han = gidi han quyén vé thoa thuan lai suat : Mrc 1ai suat ma cac bén
trong hop dong vay khong dugc thoa thuan vuet qua = chi phan vuet qud khong
co hiéu lyc

L di suat cham tra: Lai suat ap dung trong truong hep bén cé nghia vu cham thyc
hién nghia vu tra tién twong &ng vai thoi gian cham tra:

Cham thuc hién nghia vu tra tién nhung khéng phai la hgp déng vay: D.357
Cham thyc hién nghia vu tra tién vay: K4,5 D466.



TRACH NHIEM BOI THUONG THIET HAI THEO
HOP PONG

Nhhai— 12/2018



Trach nhiém boi thiét hai (P.13, 360, 362, 363, 419):
Bén vi pham phai boi thuong toan b0 thi¢t hai, trir trieong hop co thoa thudn khac hoac luat
cO quy dinh khac.

Bén gay thiét hai bi suy doan 12 c6 16i. X4c dinh 16i theo nguyén tic suy doan 16i;

Bén c6 quyén phai dp dung cic bién phap can thict, hop 1y dé thiét hai khong xay ra hoic han
ché thiét hai cho minh; trrong hop do mot phf;in 101 ctia bén bi vi pham thi bén vi pham chi
phai boi thuong thiét hai twong rng v4i mirc d6 16i cua minh.



MOI LIEN QUAN V01 CAC TNDS KHAC DO VI PHAM HQP PONG

Bi buoc thuc hien nghia vu,

Budc cham dirt hanh vi vi pham,
Buoc xin 161, cai chinh cong khai,
Budc boi thuwong thiét hai;

Buoc hoan tra nhitng chi phi hop ly;

Hau qua khdc.




1. Bén vi pham phai boi thuong toan bo thiét hai, troe trwong hop co thoa thudn khac
hoac luat c6 quy dinh khac.

2. Bén giy thiét hai bi suy doan 1a c6 16i. X4c dinh 13i theo nguyén tac suy dodn 10i;

3. Bén c6 quyén phai ap dung cic bién phép can thiét, hop 1y dé thiét hai khong xay ra
hodc han ché thiét hai cho minh; trrong hop do mot phﬁn 161 cua bén bi vi pham thi bén
vi pham chi phai boi thuong thiét hai trong ing véi mire do 16i cia minh.



Vi PHAM HOP PONG

Vi pham hop dong (P.351): bén c6 nghia vu khong thuc hién nghia vu dung thoi
han, thuc hién khong day du nghia vu hoac thuc hién khong dung nd1 dung cua
nghia vu.

Thoéa thuan phat vi pham va BTTH

Phat vi pham 1a sy thoa thuan giita ciac bén trong hop dong, theo do6 bén vi pham
nghia vu phai nop mot khoan tién cho bén b1 vi pham.

Murc phat vi pham do cac bén thoa thuan, tree triwwong hop ludt lien quan co quy
dinh khac.

Céc bén c6 thé thoa thuin vé viéc bén vi pham nghia vu chi phai chiu phat vi pham
ma khong phai boi thuong thiét hai hodc vira phai chiu phat vi pham va vira phai boi
thuong thiét hai.

Truong hop cdc bén cé thod thudn vé phat vi pham nhung khong théa thudn vé
viéc vira phdi chiu phat vi pham va viea phdi boi thwong thiét hai thi bén vi pham
nghia vu chi phai chiu phat vi pham.



Thiét hai dwoc boi thwong do vi pham hop dong (P.13, 360, 362, 363, 419):
Thiét hai do vi pham nghia vu bao gom thiét hai vé vat chat va thiét hai vé tinh than.

- Thaét hai ve vat chat 1a ton that vat chat thuc té xdc dinh duoc, bao gom ton that vé tai san, chi
phi hop 1y dé ngan chin, han ché, khac phuc thiét hai, thu nhap thu'c té bi mat hoic bi giam stit.

- Thiét hai vé tinh than 1a ton that vé tinh than do bi xAm pham den tinh mang, sic khoe, danh du,
nhan pham, uy tin va cdc loi ich nhéan than khac cua mot chu thé????

Nguoi céd quyén co thé yéu cau boi thuong thiét hai cho loi ich ma [é
ra minh sé duwgc huang do hgp dong mang lai. Ngudi cod quyén con cé
thé yéu cau nguoi cé nghia vu chi tra chi phi phat sinh do khéng hoan
thanh nghia vu hgp dong ma khéng trung lap véi mirc boéi thuong thiét
hai cho lgiich ma hgp déng mang lai.

Theo yéu cau cua nguodi cé quyén, Toa an co thé budc ngudi céd nghia
vu boi thuong thiét hai vé tinh than cho ngudi cé quyén. Mic boi
thwong do Toa an quyét dinh can c& vao néi dung vu viéc.



Thiét hai thuc té

D6 1a nhitng ton that thuc té, ton tai khach quan va ai cling phai thira nhan.
Thiét hai bao gom thiét hai vé vat chat va tinh than
Piéu kién:

— Thiet hai phai chac chan hoac co du cdc yéeu to de woc lwong no la co that hoac sé co
trén mot co so khoa hoc.

— Thiet hai phai truc tié}a = thiét hai gidn tiéb ??? (co nhitng cdch riéb can khdc nhau);
- Thiét hai phai chwa dwoc boi thuong hodc chwa dwoc khdc phuc bang gidi phdp khdc.

Nguyen Hong Hat



Thiet hai do tai san bi xam pham

1. Tai san bi mat, bi huy hoai hoic bi hu hong;

2. Loi ich gan lién vai viée str dung, khai thac tai san bi mat, bi
giam sut,

3. Chi phi hop 1y dé ngan chin, han ché va khac phuc thiét hai;
4. Thiét hai khac do luat quy dinh.

Nguyen Hong Hai



Thiét hai do sirc khoe bi xam pham

Chi phi hop 1y cho viéc ctru chita, boi dudng, phuc hoi sttc khoé va chirc ning bi mat, bi giam st
cua nguo1 b1 thi€t hai;

Thu nhap thuc té bi mat hoic bi g1am sut cua nguo1 bi thi€t hai; néu thu nhap thuc té clia nguo1 bi
thiét hai khong on dinh va khong thé xdc dinh duoc thi ap dung muc thu nhap trung binh cua lao
dong cung loai;

Chi phi hop 1y va phan thu nhap thuc té bi mat cua ngudi chim séc nguoi bi thiét hai trong thoi
oian diéu tri; néu nguoi bi thiét hai mat kha ning lao dong va can phdi c6 nguoi thuong xuyén
cham séc thi thiét hai bao gom ca chi phi hop 1y cho viéc cham séc nguoi bi thiét hai;

Khoan tién bu dap ton that vé tinh than ma nguoi bi thiét hai phai ganh chiu;
Thiét hai khdc theo luat dinh.

Nguyen Hong Hai



Thiéet hai do tinh mang bi xam pham

Thiét hai do svrc khoe bi xadm pham,
Chi phi hgp 1y cho viéc mai tang;
Tién cap dudng cho nhirng ngudi ma ngudi bi thiét hai c6 nghia vu cap dudng;

Khoan tién bu dap ton that vé tinh than cho nguoi than thich thudc hang thira ké
thir nhat cua nguot bi thiét hai, néu khong c¢6 nhirng ngud1 nay thi cho ngud1 ma
nguo1 b1 thiét hai da truc tiép nudi dudng, nguo1 da truc tiep nudi dudng nguo1 bi
thiét hazi;

Thiét hai khac do luat quy dinh.



Thiet hai do danh dw, nhan pham, uy tin
bi xam pham
Chi phi hop 1y dé han ché, khac phuc thiét hai;
Thu nhép thuc té bi mat hodc bi giam sut;
Khoan tién bu dap ton that vé tinh than ma nguoi bi thiét hai phai ganh
chiu;

Thiet hai khac do ludt quy dinh.



TRACH NHIEM BOI THUONG THIET HAI NGOAI
HOP PONG

Nhhai— 12/2018



Can cur phap ly

Nguyen tic chung Ve Xdc lap, thuc hieén bao ve quyén dan su (D.8 —D.15);

Thuc hién, bao vé quyén nhén than (D.25 — D.39); TNDS cua Phép nhan (D.87);
TNDS cua NN, HGD, TC khong ¢6 tu cach phap nhan (D.99, 103);

Thot han — Tho1 hieu (D.144 - D.157);

Quyeén, trach nhiém ctia chil s¢ hiru, nguoi c6 quyén khac d6i voi tai san (D.162, 164, 166-178, 185, 239,
250-255);

Quy dinh chung vé TNDS (D.351-364);
TNBTTH ngoai HD (D.584-608;
Quy dinh ctia phap luat c6 lién quan (Bao vé nguoi tiéu dung, TNBT ctia NN, Kinh doanh bao hiém, xay

dung, dién luc. ..)

Nguyen Hong Hai



Pic diém phap ly

Phit sinh theo cic diéu kién luat dinh;

Ap dung khi ¢6 hanh vi1 gy thi¢t hai tra1 phap luat hoac khi tai san gy thict ha;
Lu6n mang dén hau qua bat lgi vé tai san cho nguoi bi dp dung;

C6 thé giai quyét trén co so thoa thuan gitra bén c6 trach nhiém boi thuong va bén
duogc boi thuong;

Puoc dam bao thuc hién b"‘éng cuong ché nha nudc.

Nguyen Hong Hai



Phan loai TNBTTH

TNBTTH vat chat va TNBTTH vé tinh than;

TNBTTH do hanh vi cua con nguo1 gdy ra va TNBTTH do tai san gay ra
TNBTTH cua canhan, TNBTTH cua phap nhan va TNBTTH cua Nha nuoc.
Trach nhiém lién do1 va trach nhiém riéng r¢;

Trach nhiém hon hop va trach nhiém doc 1ap.

Nguyen Hong Hai



Can cur phat sinh TNBTTH do hanh vi con nguoi gay ra

Pieu 604. Ciin cir phat sinh trach nhi¢ém boi
thuwong thiét hai
1. Nguoi ndo do loi co ¥ hodc l6i vé ¥ xim

pham tinh mang, suc khoe, danh du, nhan phe;im,
uy tin, tai san, quyen, loi ich hop phap khac cua
ca nhan, xam pham danh du, uy tin, tai san cua
phdp nhan hodc chul thé khdc ma gay thiét hai thi
phai boi thuong.

2. Trong truong hop phap luat quy dinh nguoi
gdy thiét hai phai boi thuong ca trong truong hop
khong ¢6 10i thi 4p dung quy dinh do.

Pi¢u 584. Cian cir phat sinh trach nhiém boi

thwong thiét hai

1. Nguo1 nao cé hanh vi xam pham tinh mang, suc
khoe, danh du, nhan phﬁm, uy tin, tai san,
quyén, loi ich hop phdp khdc ciia nguoi khéc
ma giy thiét hai thi phai boi thuong, trir truong
hop B0 luat nay, luat khac c¢6 li€n quan quy
dinh khéc.

Nguyen Hong Hai



Can cir phat sinh TNBTTH do hanh vi

BLDS 2005 BLDS 2015
- Co thiet hai thyc te; - C6 thiét hai thuc té;
- C6 hanh vi trai phap luat; - C6 hanh vi trai phap luat;
- C6 moi quan hé nhian qua gitta hanh vi va - C6 moi quan hé nhan qua giita hanh vi va
thict hazi; thit hai;
- Ngudi gy thiét hai c6 10i; - Suy doan ngudi gy thiét hai 1a nguoi c6 16i

Nguyen Hong Hai



Can ctr phat sinh TNBTTH do hanh vi

Chirng minh 16i

BLDS 2005 cua ngudi gay
Nghta vu chirng thiét hai
minh cua nguoi
bl thiet hal Khéng can
BLDS2015 chirng minh 161
Chiu TNBTTH khi bi
i BLDS 2005 chirng minh la cé
Nghia vu 15
chirng minh
(Euatﬁ_gil’gl | Chiu TNBTTH néu
gay et hal khong chirng minh
BLDS2015 dwoc cac can cw
loai tr* TN

Nguyen Hong Hat



Can cwr phat sinh TNBTTH do tai san

Piéu 604. Cin cir phat sinh trach Dieu 584. Cin cw phat sinh trach nhi¢gm boi
nhiém boi thwong thiét hai thuwong thi¢t hai

Khong quy dinh 3. Truwong hop tai san gay thiét hai thi chu so

hitu, nguoi chiém hivu tai san phdi chiu trdach
Quy dinh trong mét so truong hop nhiém boi thuong thiét hai.
cu thé: Nguén nguy hiém cao do, sic
vat, cdy coi, nha cira, cong trinh xdy Quy dinh trong mét so truong hop cu the:
Nguon nguy hiém cao do, siic vit, cdy coi,

dung
nha cwa, cong trinh xay dung

Nguyen Hong Hai



Can cir phat sinh TNBTTH do tai san

BLDS 2005 BLDS 2015
Khong phan tach ro rang vo1 TNBTTH do hanh Phan tiach ro rang hon:
vi gdy ra. Tuy nhién trong mot sb truong hop cu -  C6 thiét hai thuc té;
cing mang nhirng diéu kién twong tu nhu BLDS -  C6 su kién tai san gdy thiét hai;
2015. - Khong lién quan dén hanh vi trdi phdp ludt;

- Khéng thudc cdc trwong hop dwoc mién triv
trdach nhiém boi thuong.

Nguyen Hong Hai



Thiét hai thuc té

D6 1a nhitng ton that thuc té, ton tai khach quan va ai cling phai thira nhan.
Thiét hai bao gom thiét hai vé vat chat va tinh than
Piéu kién:

— Thiet hai phai chac chan hoac co du cdc yéeu to de woc lwong no la co that hoac sé co
trén mot co so khoa hoc.

— Thiet hai phai truc tié}a = thiét hai gidn tiéb ??? (co nhitng cdch riéb can khdc nhau);
- Thiét hai phai chwa dwoc boi thuong hodc chwa dwoc khdc phuc bang gidi phdp khdc.

Nguyen Hong Hat



Thiet hai do tai san bi xam pham

1. Tai san bi mat, bi huy hoai hoic bi hu hong;

2. Loi ich gin lién véi viée st dung, khai thac tai san bi mat, bi
giam sut;

3. Chi phi hop 1y dé ngin chin, han ché va khac phuc thiét hai;
4. Thiet hat khac do luat quy dinh.

Nguyen Hong Hai



Thiét hai do sirc khoe bi xam pham

Chi phi hop 1y cho viéc ctru chita, boi dudng, phuc hoi sttc khoé va chirc ning bi mat, bi giam st
cua nguo1 b1 thi€t hai;

Thu nhap thuc té bi mat hoic bi g1am sut cua nguo1 bi thi€t hai; néu thu nhap thuc té clia nguo1 bi
thiét hai khong on dinh va khong thé xdc dinh duoc thi ap dung muc thu nhap trung binh cua lao
dong cung loai;

Chi phi hop 1y va phan thu nhap thuc té bi mat cua ngudi chim séc nguoi bi thiét hai trong thoi
oian diéu tri; néu nguoi bi thiét hai mat kha ning lao dong va can phdi c6 nguoi thuong xuyén
cham séc thi thiét hai bao gom ca chi phi hop 1y cho viéc cham séc nguoi bi thiét hai;

Khoan tién bu dap ton that vé tinh than ma nguoi bi thiét hai phai ganh chiu;
Thiét hai khdc theo luat dinh.

Nguyen Hong Hai



Thiéet hai do tinh mang bi xam pham

Thiét hai do svrc khoe bi xadm pham,
Chi phi hgp 1y cho viéc mai tang;
Tién cap dudng cho nhirng ngudi ma ngudi bi thiét hai c6 nghia vu cap dudng;

Khoan tién bu dap ton that vé tinh than cho nguoi than thich thudc hang thira ké
thir nhat cua nguot bi thiét hai, néu khong c¢6 nhirng ngud1 nay thi cho ngud1 ma
nguo1 b1 thiét hai da truc tiép nudi dudng, nguo1 da truc tiep nudi dudng nguo1 bi
thiét hazi;

Thiét hai khac do luat quy dinh.



Thiet hai do danh dw, nhan pham, uy tin
bi xam pham
Chi phi hop 1y dé han ché, khac phuc thiét hai;
Thu nhép thuc té bi mat hodc bi giam sut;
Khoan tién bu dap ton that vé tinh than ma nguoi bi thiét hai phai ganh
chiu;

Thiet hai khac do ludt quy dinh.



Hanh vi gay thiét hai trai phap luat

Xdc dinh “tinh trdi phdp luat” dua trén nguyén tac va co so phap 1y do phap luat
quy dinh truedc =2 gay thiét hai nhung khong trai phap luat?

Xam pham dén quyén tuyét doi vé nhan than va tai san ciia mot chu thé nhat dinh
b1 coi1 1a hanh vi tra1 phap luat.

Hanh vi1 trai phap luat cua nguo1 gay thiét har phai la nguyén nhan gay ra thict

hai, c6 y nghia quyét dinh trong viéc 1am phat sinh thiét hai thuc té.

Nguyen Hong Hai



Lol

Bén c¢O hanh vi1 tra1 phap luat ma gay thi€t hai cho bén b1 vi
pham thi b1 suy doan la c6 [01.

Trong mot so truong hop TNBTTH van phit sinh du khong
c6 16i (Vi du: Boi thuong thiét hai do 1am & nhiém moi
truong) hodc chi phét sinh khi ¢é cin ¢t bén vi pham c6 10i
(Vi du: Loi cua nguoi thi cong trong viéc dé nha cira, cong
trinh xay dung khéc gay thiét hai, 10i ciia ngudi gidm ho).

Nguyen Hong Hat



Nguyén tac boi thwong thiét hai

Thiét hai thuc té phai duoc boi thuong toan bo va kip thoi. Cac bén cé thé thoa
thuan vé mirc boi thuong, hinh thirc boi thuong bﬁng tién, bﬁng hién vat hoac
thuc hién mot cong viéc, phuong thirc boi thuong mot lan hodc nhiéu lan, tru
trweong hop phap luat c6 quy dinh khac.

Khi mirc boi thuong khong con phu hop voi thuc té thi bén bi thiét hai hoac bén
gay thiét hai co quyen yéu cau Toa an hoic co quan nha nudc cé tham quyén
khac thay d6i murc boi thuong.

Bén gay thi¢t hai duogc loai trir hoac dugc giam nhe TNBTTH khi ¢6 can ctr theo
luat dinh.

Nguyen Hong Hai



Can cw loal trw hoac giam nhe TNBTTH

Bén vi pham nghia vy khong phai chiu trach nhiém dan su néu viéc vi pham
nghia vu 12 do su kién bat kha khang hodc do bén c6 quyen hoan toan ¢4 10i.

Tru’ong hop bén cé quyén khong ap dung cac bi¢n phap can thiét, hop ly dé thiét
hai xay ra hodc khong han ché thi€t hai cho chinh minh thi chu thé nay b1 xac
dinh 12 c6 101 va khong dugc yéu cau boi thuong doi voi thiét hai ma dang nhé
ban than ho c6 thé ngin chin, han ché dugc.

Tru:orng hop ¢o vigc vi pham nghia vu va co thi€t hai la do mot phan 101 ctiia bén
¢6 quyén thi bén vi pham chi phai boi thuong thiét hai twong ing vdi mie do 10i
cua minh.

Ngu’m chiu trach nhiém boi thu:(mg thiét hai cé thé duoc glam murc boi thu:(mg

néu khong c6 16i hodc c6 16i v ¥ va thiét hai qud 16n so voi kha ning kinh té cua
ho.



Chii thé chiu TNBTTH do hanh vi

1. Ngwoi chiu TNBTTH la ngwoi co hanh vi gay thiét hai

- Cd nhan (Nguwoi thanh nién, Nguoi chua thanh nién, Nguwoi co nguoi gidm ho
hoac dang chiu sw quan ly cua co quan, to chirc cé tham quyén).

- Phap nhan

2. Nguwoi chiu TNBTTH la ngwoi khong co hanh vi gay thiét hai
Cha, me, nguoi gidm ho voi nguoi chwa thanh nién
Phap nhan voi nguoi cua phap nhan

Nha nwroc voi nguoi thi hanh cong vu

Nguyen Hong Hai



Chu the chiu TNBTTH do tai san
Chu so huu
2. Ngwoi chiém hiru tai san
3. Ngwoi quan ly, sir dung tai san

4. H¢ gia dinh, to hop tic, to chirc khac khong cé tw cach phap nhan

Nguyen Hong Hai



Tran trong cam on!

® Nhhai. 12/2018
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